NTSB Order No.
EM 49

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 1st day of March 1976.
ONEN W SILER, Commandant, United States Coast Guard,
VS.
OSVALDO TROCHE, Appel |l ant.
Docket IME-48

CPI Nl ON AND ORDER

The appel l ant, Osval do Troche, has appeal ed fromthe decision
of the Commandant affirmng the revocation of his seaman's
docunents for msconduct aboard ship.! At the time in question,
appel l ant held Merchant Mariner's Docunent No. Z-1275028 and was
serving at sea, under authority thereof, as an oiler on the SS
ELI ZABETHPORT, a U. S. nerchant vessel. The vessel was then
returning from a Far Eastern voyage, headed for the port of
Seattle.

Appel lant's prior appeal to the Commandant (Appeal No. 2017)
was fromthe initial decision of Adm nistrative Law Judge Charl es
J. Carroll, Jr., issued at the conclusion of a full evidentiary
heari ng. ? Throughout these proceedings, appellant has been
represented by counsel.?

The | aw judge found that on May 18, 1973, appellant wongful ly
assaulted and battered his roommate, one Petreu Lewis, wth a knife
when they were alone in their sleeping quarters on the vessel. It
is undisputed that Lewis had to be hospitalized for the remai nder

The instant appeal has been filed pursuant to 49 U S.C
1903(a) (9)(B)

2Copi es of the decisions of the Commandant and the | aw judge
are attached.

By his own el ection, appellant was represented at the hearing
by two | aw students affiliated wwth a | egal aid society. However,
he has retained private counsel for these appeals.



of the voyage and for an additional 33 days after the vessel's
arrival in port on My 25.

Bot h seanen testified and were subjected to cross-exam nati on.
As the sol e eyewi tnesses, the offered sharply conflicting versions
of the circunstances which led to the knifing, how the injury was
inflicted, and by whom

The law judge nmade a credibility finding in favor of the
i njured seaman. Accordingly, he found that appellant had a pocket
knife in each hand and attacked Lew s, who was unarned, w thout
war ni ng or provocation; and that he thereby inflicted a deep cut on
the left side of Lewis' face. The cut was further described as
"running fromjust left of [Lewis'] left eye to just left of the
| eft side of his nouth."*

Appel l ant testified, in substance, that Lewis inflicted this
unjury hinmself in a "freak accident."” The law judge found
appel l ant discredited by the vagueness of his testinmony. A third
W t ness, Benni e Drungool e, upon hearing "a commotion” and entering
the room observed Lewi s bl eeding and appellant with knife in his
| eft hand. No credence was given to his other testinony that
nei t her seaman appeared angry or that both said the woundi ng was an
accident at that tine.

Based on these assessnents, the law judge found that "the
acci dent theory," upon which appellant relied for his defense, was
not sustained. He thus concluded that appellant's m sconduct was
established under 46 U S.C. 239(g), and entered the order of
revocati on.

In his brief on appeal,® appellant contends that the absence
of provocation was not established through Lewis' testinony; that
his own testony and Drungoole's "belie the underlying truth of what
in fact occurred;" that Lewis' violent personality and history of
seaman's offenses render his credibility questionable, whereas
appel l ant had an exenplary prior seaman's record for 7 years; and
that appellant had no opportunity to refute Lews' testinony.
Based thereon, appellant urges that his case be remanded or that

4. D., 5. This is accepted rather than the |aw judge's
i ncongruous reference to the right eye in describing the resulting
scar (I. D., 6-7).

The appeal, although untinely filed, was accepted upon
appellant's show ng, which was uncontested, that the delay was
caused by i nadquate service of the Commandant's deci sion.
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t he sanction be nodified. Counsel for the Commandant has subm tted
a reply brief opposing these grounds for relief and urging our
affi rmance of the sancti on.

Upon consideration of the briefs and the entire record, we
conclude that the findings of the law judge are supported by
reliable, probative, and substantial evidence. These findings,
unl ess nodified herein, are adopted as our own.® MNbreover, we
agree that the sanction is warranted under 46 U S. C 239(g) and
appl i cabl e Coast CGuard regul ations issued thereunder.’

Appellant's first contention is based on the argunent that
Lews failed to show why the appellant would have knifed him
"suddenly, for no reason.” Lewis testified that both seaman had
been resting in their respective bunks. A tape recorder was
pl ayi ng and there was no conversation. Wen the recording ended,
Lewis junped down from the upper bunk to change tapes. The
appel | ant appeared to be sleeping in the |lower bunk but at this
juncture, according to Lewis, he junped up suddenly and | aunched
the knife attack in the manner found by the | aw judge.

Contrary to appellant's argunent, we perceive no inherent
contradiction or lack of logic in this description of a peacefu
situation imredi ately preceeding the assault. We cannot assune
automatically that in these circunstances such an act of violence
coul d not happen.

In describing the confrontation itself, Lewis testified that
appellant called him foul nanmes and told him that "People are
saying you're bad" (Tr. 52)% before slashing him and threatened

to kill himafterward (Tr. 53). This is sufficient to overcone
appel lant's objection that no reason for the assualt is ascertained
from Lew s' testinony. More inportantly, it constitutes a

sufficient showi ng of the absence of provocation, particularly in

5The Commandant's finding that "vocal threats arising fromthe
ensui ng struggle were overheard by ..." Drungoole is challenged in
appellant's brief. There is nothing in the record to support such
afinding and it is therefore reversed. The Commandant's remnai ni ng
findings, however, being in all respects simlar to those of the
| aw judge, are hereby affirned.

46 CFR 5.03(b)(1); 5.20-165, Goup F.

8Lewis also testified that appellant had |earned in one of
their recent conversations that Lewis had beaten up a friend of his
sonme 2 years previously.
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the context of this case where the defense of provocation was not
rai sed, and the record contains no evidence whatsoever of any
provocative conduct on Lewi s' part.

Appel | ant excl uded the defense of provacation by testifying
generally that it was Lew s who brought out the knife to show him
"this judo hold--the ship took a roll and [Lewi s] cut hinself" (Tr.
33). No reason is offered by himon appeal, and we find none upon
review of the record for disturbing the finding wherein the |aw
judge rejected this defense.?® Nor do we regard the injured
seaman' s account of the uprovoked attack as so inprobable that we
woul d question the credibility findings of the |aw judge.

Appel I ant makes no attenpt in his brief to argue the nerits of

his former defense. Instead, he now clains in his second
contention that he and Drungoole testified as they did only to
protect Lew s. Presumably, appellant is referring to their

espousal of the knifing-by-accident theory at the hearing. The
only showing nade here is that these witnesses did not wish to
j eopardi ze Lewis' livelihood, since he was then sailing under a
tenporary docunent while appealing froma sanction entered agai nst
himin another case. Appellant does not state whether, or to what
extent, his sworn testinony and that of Drungoole may have been
fabricated. |In any event, the contention itself tends further to
destroy their credibility and in no way inclines us to disturb the
findings of the |aw judge.

We do not regard in the sane light Lewi s’ unsworn statenent
made on May 24 aboard ship although it agrees with appellant's
direct testinony. Lewis testified that he gave this statenent so
t hat appel | ant woul d not | ose his docunment but then retracted it on
the followwng day in a sworn statenent taken by FBlI agents, who
convinced himthat a self-inflicted knifing "did not nmake sense"
(Tr. 65). In our view, the |law judge could properly accord Lew s’
sworn testinony greater weight than his prior inconsistent

°The record discloses that appellant confined hinself to a
general description of the manner of wounding in his direct
t esti nony. Al though pressed for details thereof on cross-
exam nation, he expanded very little. He stated only that Lew s
"was trying to tell [hin] how to grab sonebody's armand twist it--
twst it and put pressure on it" (Tr. 41); and then "The ship
rolled and we went together, then knowi ng that he had the knife, |
| et him go. | tried to let him go. But that's when | started
seeing all that blood comng down" (Tr. 42). W agree with the |aw
judge that these few neagre details provided no basis whatsoever
for finding that the injury to Lewis was accidentally self-
inflicted.
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statenent whi ch was unsworn.

Appel lant's third contention questions Lews' credibility by
reason of the sanctions he has received for seaman's offenses in
ot her cases. It was brought out on cross-examnation that his
docunents were suspended on one occasion (in 1971) for assault with
a glass container while intoxicated, creating a disturbance, and
using foul |anguage aboard ship. On this appeal, it has been
further shown that he received a suspension for engagi ng i n nutual
conbat and failure to obey an order on May 24, 1973, aboard the
ELI ZABETHPCORT; and that in January 1974, his docunents were revoked
by this law judge in another case of assault and battery with a
flashlight aboard the SS SEATRAI N WASHI NGTON. The nature of these
of fenses would clearly reflect a propensity for violence on Lew s’
part. However, it is well settled that such offenses do not
indicate "an inpairnent of the trait of veracity."!® W do not find
that the | aw judge abused his discretion by disregarding this type
of collateral evidence, particularly since the character trait
shown | acked any rel evance in view of appellant's defense.

Wth respect to his fourth contention, appellant offers no
reason and none appears in the record for his failure to appear
during Lew s' testionony. The record includes appellant's summons
to the hearing served by the Coast Guard on May 25, 1973. Hi s
signature thereon acknow edges, inter alia, that Coast Quard
regul ations would require the hearing to be held in his absence if
he failed to appear.! Al though so advised at the outset, appellant
neverthel ess absented hinself at this critical stage of the
heari ng. 12 Appellant's legal representatives conducted the
exam nation of Lews, and the case was continued for 1 nonth
thereafter by the law judge pending the subm ssion of proposed
findings and conclusions by both sides (Tr. 85-6). During the
i ntervening period, no request was nade to recall appellant for the
purpose of refuting Lew s' testinony. It is apparent that the
rights of confrontation and rebuttal were not denied to appell ant
by rather that they were abandoned by him W find no denial of
due process.

Finally, in assessing the sanction, we have considered
appel l ant's commendabl e prior seaman's record. Nevert hel ess, we
are convinced that the revocation action is the appropriate

103A W gnore, Evidence § 982.
1146 CFR 5. 20- 25.

2pAppel  ant chose to testify at an earlier session of the
hearing while Lewis was still in the hospital.
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remedi al sanction for the offense found proved in thi instance,
i nvol vi ng an unprovoked, surprise attack with a knife upon a fell ow
crewmenber.® W agree with the Conmandant's determ nation that
appel l ant has displayed a lack of self-restraint which would
adversely affect safety and the welfare of other seanen if he
contined to serve at sea.

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it hereby is denied; and

2. The order of the Commandant affirm ng the revocation of
appel l ant' s seaman's docunents by the |law judge be and it hereby is
af firnmed.

TODD, Chai rman, MADAMS, THAYER, BURCGESS, and HALEY, Menbers
of the Board, concurred in the above opi nion and order.

BCommandantv. Vel azquez, 1 N.T.S.B. 2261 (Order EM 17, 1971).
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